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EDITORIAL NOTES 


UNTIL THE FINAL report is made by former Judge Carrick as to any 
changes required in the proceedings or practice of the Court of Chancery, 
it is well to be silent about it. Two things, however, are reasonably cer- 
tain, that the two plans suggested, one to abolish the Court altogether, and 
one to have the Chancellor himself appoint all receivers, will have no show- 
ing. The Court of Equity is so thoroughly embedded in our New Jersey 
system of law and practice that few lawyers would care to have it dis- 
turbed ; the only proper question is how to improve it. And there must be 
Vice-Chancellors to whom shall be committed even the various matters 
connected with receiverships. The Chancellor has sufficient to do in the 
regular duties of his office as Chancellor, and as member of the Court of 
Errors and Appeals and of the Board of Pardons, without being asked to 
hear solicitors directly on receiverships. 





The result of the Primary elections in this State last month, that is to 
say, the small number voting and the great expense of it by the various 
counties, leads us to repeat the position we have long entertained, that it is 
better to abolish them. The cost is far more than any supposed benefits. 
If most of the voters came out and voted freely their own convictions, that 
would be one thing, but they do not and have not since the laws respecting 
Primaries were made. And the co-called Bosses rule just the same as 
ever. The cost of the Primary in rural counties the present year has been 
tremendous, (said to be $1.25 per voter), and in the larger counties equally 
so. In the olden days the Convention method was without much expense, 
and, because trifling, was gladly borne by those who, voluntarily or by 
appointment, attended the nominating meetings, and the results were far 
better than at present. As a rule, better men were nominated. Besides, 
there was no requirement for candidates or political parties to expend 
money during a period of six months before election. One or two months 
before November appeared sufficient in which to orate upon the nominees, 
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or to expend money in their behalf. The people at large must be of this 
same view, and it is to be hoped a change will be brought about speedily. 





It seems to be a foregone conclusion that President Hoover is to be 
renominated for a second term, and we had hoped that discussions about 
his ability would be had in the fair and honest way. But it seems that 
no President nominated for a second term can escape being maligned. It 
has been so with every President who really had good standing. Mr. 
Chester T. Crowell’s admirable article in the “Herald-Tribune Magazine” 
of April 24 gives illustrations of the malignment of nearly all previous 
Presidents. Whoever is nominated by any political party is entitled to a 
fair discussion, both as to his personal and political merits and the merits 
of the party nominating him, and not to accede this is disgraceful to 
our country. 





Much has been said in the press about catching and imprisoning a 
handful of operators or dispensers of alcoholic drinks in illicit stills and 
“speakeasies” instead of the higher-ups who own and, usually, lease out 
the property for unlawful uses. The criticism is just. So it is as unjust 
to catch and fine the sellers of obscene literature alone, and to let off 
the makers of that literature. Recently in New York City the sellers 
of about thirty publications, classed by a magistrate who had carefully 
looked through them as obscene, were arrested and held for trial. But 
it does not appear that any of the magazine proprietors were arrested. 
Speaking of the publications examined the magistrate said: 


“They are filled with obscene jokes, sketches, stories and photographs. 
The chief offenders are the so-called art magazines. These contain almost 
nothing but pictures of women partly or wholly nude. A few purport 
to be pictures of works of art exhibited in distant cities. That does not 
excuse the seller.” 


And again: 


“In examining the exhibits in these prosecutions, the Court was 
shocked to learn that our city is flooded with publications of this nature. 
Can it be that, since the World War, our people have suffered a moral 
lapse from which they cannot recover? Foreign influences on our litera- 
ture seem to have a potency that would be shocking, indeed, to our for- 
bears. It seems to be time to get back to our Anglo-Saxon principles of 
virtue that have made this a great nation.” 


Many of the “movies” are bad enough, but these magazines are even 
worse, and the publishers should be brought to book without delay. 
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There are few surprises in these days, and they do not all relate to 
burglaries, kidnapings, suicides, deaths by automobiles, or even the 
inability of the Congress of the United States or of the New Jersey 
Legislature to function properly and get results. This thought comes to 
our mind in reading the account of a young lady of Pompton Lakes, 
in this State, repeating quite closely in Somerset county a 
performance in Jamaica last year, consisting of being shackled 
to an automobile for a continuous drive of 100 hours, and all to advertise 
a certain make of the machine. Of course she accomplished her task, 
and, perhaps, will have competitors, as there is no law to prevent young 
ladies in these latter days doing pretty much everything they like, whether 
sensible or not sensible, modest or immodest, only so they are paid for it. 





Mr. Samuel Seabury, who has been showing up some of the practices 
of members of Tammany Hall in a Legislative Investigation in New 
York City, recently made a most interesting address before the American 
Law Institute, in Washington. All his points were provocative of thought, 
but none more so than that relating to “professional privilege” as between 
attorney and client. A brief abstract may suffice to get his view on that 
subject : 


“Tt is, of course, a time-honored and useful rule that in private cases 
communications between attorney and client should be regarded as privi- 
leged. I should not like to see this privilege weakened or impaired in 
private cases. It is, however, true that the profession should be the 
first to insist that such changes in the privilege should be made as to 
prevent its being used as an excuse for the failure to disclose facts in 
relation to the bribery of public officials. Experience has shown, and the 
investigations of municipal governments have revealed, that the safest way 
to bribe a public official is to do it under the cover of the professional 
relationship. When inquiry into the matter is made the professional rela- 
tionship is invoked as a reason why the facts should not be disclosed. 
In consequence, we have a group of politically influential lawyers who are 
retained not for the exercise of legal knowledge or skill, but for their 
political influence, that is, to act as political brokers in public contracts 
and governmental favors. The fact that nominally these men are lawyers 
permits them to invoke the professional relationship or privilege as a 
reason why they should not be compelled to disclose the facts. It has, 
therefore, become common for those desirous of bribing public officials 
to limit their own relations or acts to the so-called ‘lawyer’ who may 
urge as privileged any communication made to him.” 





One of the best of the English periodicals—really an English-Ameri- 
can magazine—is “The Landmark,” published by the English Speaking 
Union in London. This says the following, among other things, about 
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the present World Crisis, and may well set many of us to thinking along 
the same line: 


“One does not need to be much of a Radical to admit that there has 
hitherto been something unsatisfactory in the world’s management of its 
own affairs. Surely really intelligent statesmanship might have saved 
us from the War; surely an intelligent system of finance and distribution 
might have saved us from the chaos of the Peace. We cannot lay blame 
on Old Mother Nature, whose gifts have been as lavish and as freely 
offered as ever. Indeed, the productive capacity of mankind is probably 
greater now than ever before. The disease is evidently functional, not 
organic. When we say that ten million pounds or dollars have been lost 
through a Stock Exchange panic, it does not mean that all the rivers have 
risen in destructive flood, that prairie fires have destroyed the crops, or 
that the Black Death has decimated the population. It is simply a matter 
of book-keeping and distribution. Certain pen-and-ink registers of owner- 
ship have been altered; food and other commodities have been destroyed 
for want of a proper medium of transport to the places where they are 
needed. There is no lack of real wealth in the shape of useful commo- 
dities, which remain as plentiful as before. Why, but for the bad manage- 
ment of mankind, should wheat crops be ploughed into the soil, or coffee 
thrown into the sea? Our statesmen, our financiers and our ordinary 
citizens are now faced with something more like a tabula rasa, a carte 
blanche, than has ever before existed in the world. And we are better 
fitted, through the progress of science, to deal with the opportunity for 
reconstruction. The very completeness and universality of the collapse 
give us a free and level site for the erection of a fairer city. Can we 
approach the task with an open mind? Can we accept boldly and frankly 
the fact that many of the most cherished institutions of the past have 
worked badly ?” 





Bad as are the failures of young aspirants for the Bar to pass 
examinations in New Jersey—57% per cent. at last October examinations 
—some of the other States are ahead of that mark. The latest publica- 
tion of results in all the States show that the failures in California were 
60% per cent. ; in Connecticut, 61 per cent.; in Florida, 6314 per cent.; 
in Maine, 70 per cent.; in Massachusetts, 8024 per cent.; in Minnesota, 
60% per cent.; in Missouri, 8414 per cent.; in Rhode Island, 62% per 
cent.; in Tennessee, 66% per cent.; in Texas, 6624 per cent.; in Utah, 
75 per cent. Others run close to the New Jersey mark, as New York, 
57 per cent.; Indiana, 5614 per cent.; Pennsylvania, 5024 per cent., etc., 
etc. The article elsewhere published in this number on “Apply Sense 
to Bar Examinations” may well be carefully read by our readers, al- 
though it only concerns the subject of permitting students to attend 
examinations several times. 
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In connection with the foregoing matter, it is to be hoped that both 
in New Jersey and other States the Law Schools and Bar Examiners 
will take up the thought advanced in a recent editorial in the “Journal 
of the American Judicature Society.” The remarks made refer only 
to Law Schools, but, if questions along the same line were carefully put 
in Bar Examinations, they might lead often to the discovery that some 
law students are not fully prepared to make fine and noble lawyer-citizens, 
and real administrators of justice. The article says: 


“It is still the fact that students emerge from many Schools with no 
comprehension of the great forces at work in their chosen field. They 
may have studied legal literature, legal biography and legal history and 
yet heard not one word concerning the public duties which they assume 
in entering the Bar at this time of transition. They enter practice in 
virtual ignorance of the great duties imposed upon their profession in 
respect to the administration of justice, duties which the organized Bar 
is coming steadily to recognize and to accept. They are blissfully ignorant of 
the fact that public demands for better justice are supported by the leaders 
of their profession. They neither understand existing shortcomings nor 
the complete program which has been evolved for their correction. At 
the best many of them have never heard anything from their instructors 
concerning reform that goes beyond suggestions as to minor steps in 
procedure. The Law School teachers generally are in full accord with 
the advanced opinion of practitioners as to the imperative necessity for 
extensive reforms. They have the historical and evolutionary point of 
view of law and its administration. They agree even more readily than 
intelligent practitioners as to the remedies to be applied. But through 
lack of formal action by their faculties they keep all this locked up in 
their minds.” 





CRIMINAL LEGISLATION IN OTHER STATES 


[An elaborate article on the above subject was presented some time ago before 
the Section of Criminal Law and Criminology of the American Bar Association, the 
author being James J. Robinson of the Indiana University School of Law. Its infor- 
mation will interest our readers, although we give only a portion of it—Eprror]. 


The 1929 Ohio Legislature passed an “Habitual Criminal” Act. 
Under this Act, upon a third conviction of a felony, if each conviction 
has been for one of a list of twenty-one felonies named in the Act, the 
offender “shall be’ sentenced for the maximum statutory period pre- 
scribed for the third felony; and a fourth conviction “shall be” punished 
by life imprisonment. If at any time before or after sentence, it shall 
appear that a person convicted of one of the felonies enumerated has 
previously been convicted as set forth in the Act, the prosecutor “shall” 
secure and prosecute an indictment “charging the said person with such 
previous convictions.” The only question to be submitted to the Court 
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or jury is “whether the accused is the same person as charged in such 
previous convictions.” Upon conviction the Court “shall vacate the 
previous sentence, if sentence has been imposed, deducting from the new 
sentence all time actually served by the defendant on the sentence so va- 
cated.” If the new sentence is a life term, this deduction might not be a 
substantial benefit to the defendant. 

Then follows the procedural paragraph of the Act. It requires that 
whenever previous convictions become known to “any warden, probation, 
parole, or other peace officer,” he shall report such facts to the Prosecutor. 
It will be observed that no statute of limitations is provided to bar or 
nullify the previous convictions; and that the convictions may have oc- 
curred either in Ohio or elsewhere. Among the twenty-one felonies listed 
in the Act are grand larceny, stealing motor vehicle, assault to kill, pocket- 
picking, and receiving stolen goods of the value of more than thirty-five 
dollars. 

It must be noticed that no legislation for improving police systems 
was enacted at this session of the Ohio legislature; and that, with respect 
to prison reform, only a general amendatory statute calling for an un- 
specified appropriation for extending prison industries was enacted. Along 
with many other States, this State seems to have sought relief from crime 
conditions by the use of long term penalties for those offenders who are 
caught and who are convicted, rather than by increasing preventive police 
efficiency and by providing living room and necessary occupation in the 
prisons as a preventive of crimes and of recidivism among prisoners. 

The 1929 Colorado Legislature, also enacted an habitual criminal 
statute. It begins the lengthening of the penalty with the second convic- 
tion for any felony which is listed in the Act. For a third offense, the 
sentence “shall be” imprisonment for “not less than the longest term, pre- 
scribed upon a first conviction.” For a fourth offense, the sentence “shall 
be” life imprisonment. The closing paragraph, which prescribes the pro- 
cedure, is, in general form but not in all provisions, identical with the 
closing paragraph of the Ohio statute which has been quoted. The Colo- 
rado statute was approved in April, 1929, sixteen days after the Ohio 
Act was approved. 

Here again it is noticeable that no legislation for improving police 
systems or the penitentiary system was enacted at this session of the 
Colorado Legislature. 

The 1929 Pennsylvania Legislature, also, enacted an habitual criminal 
statute. Like the Ohio Act and the Colorado Act, it gives a list of the 
felonies to which it is to apply. It provides an increased term for a 
second conviction; and for a fourth conviction, the penalty is life im- 
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prisonment. For his third conviction, the offender seems to receive no 
increase of premium. The procedure prescribed for the prosecution of 
the habitual offender charge is in general form identical with the Ohio 
Act and with the Colorado Act; but the Pennsylvania Act fixes a time 
limitation of two years, after conviction or sentence, for filing the habitual 
offender accusation, and the last offense must have been committed within 
five years after the preceding offense. 

Statutes enacted by the 1929 Pennsylvania Legislature include, also, 
provisions in the interest of the Pennsylvania State Police. One section 
makes it a duty of the State Police “whenever possible, to codperate with 
counties and municipalities in the detection of crime, the apprehension of 
criminals, and the perservation of law and order throughout the State.” 
With respect to improvement of the prison system, another statute cen- 
tralizes in the State Board of Pardons broad powers over paroled prisoners. 
The prison labor situation in Pennsylvania has been improved recently, 
not by statute, but by the voluntary codperation of organized labor and of 
manufacturers with prison authorities. 

The 1929 Michigan Legislature amended that State’s habitual offender 
statute in an effort to meet criticisms to the effect that the life penalty 
was too drastic in cases where the present and fourth felony accusation 
was not for a serious crime. One example of the penal mathematics to 
which this kind of legislation leads is the following new amendatory pro- 
vision : “If the felony for which such offender [who has had three previous 
convictions] is tried is such that upon a first conviction thereof the offender 
could not be imprisoned in a State Prison for a maximum term of five 
years or more, or for life, then such person must be sentenced to imprison- 
ment in a State Prison for a term not less than seven and one-half years 
nor more than fifteen years.” And provision is made for another class 
in which are included fourth-time offenders whose fourth felony would, 
upon a first conviction, be punishable by a maximum term of five years, 
or more, or for life. 

Other States also have recently enacted habitual offender legislation ; 
but it is necessary now to notice briefly the second class of statutes which 
impose long prison terms, namely, the felony-while-armed group of of- 
fenses. 

The 1929 Ohio Legislature amended a burglary statute, which car- 
ried a penalty of one to two years imprisonment in the penitentiary, by 
adding a provision that one who enters a bank and commits, or attempts 
to commit, a felony, while armed, shall be imprisoned for life ; but a proviso 
is that “if the jury . . . recommends mercy, the court may sentence the 
accused to not less than twenty years in the penitentiary.” It will be 
observed that there is no limit to the number of years, above twenty which 
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the Court, in the exercise of “mercy,” may prescribe. It is to be observed, 
further, that here again the principle of the indeterminate sentence ap- 
pears to have been abandoned. 

The 1929 New Mexico Legislature also fixed a life penalty for bank 
robbery while armed. 

In Indiana, the commission of robbery and of certain other felonies 
while armed, is now made a separate offense, with a second sentence of 
ten to twenty years to be added to the original felony sentence. 

In North Carolina, Florida, and Wyoming the commission of robbery 
while armed is now severely punished. The minimum penalties are as 
high as ten years, and the maximum penalties run from ten to fifty years, 
and even to life imprisonment in Florida... . 

There has been much discussion in regard to a sentencing Board, 
which would take over from the Judge all powers with respect to fixing 
sentences. No American jurisdiction has undertaken such an innovation. 
Nor has any American Legislature created a Board of counsellors to assist 
the Judge, rather than to supplant him, in the exercise of sentencing powers 

However, individual assistants for the Judge, such as probation of- 
ficers and psychiatrists, are being provided extensively. Also, some juris- 
dictions provide for more than one Judge to join in the disposition of 
some cases. Multiple Judges, with expert assistants, and with extensive 
powers and jurisdiction, may be a sentence-immposing, and sentence-revis- 
ing, device of the future. 

A great deal of interest has been aroused in this country by the 
Mexican Criminal Code, which went into effect in the Federal jurisdiction 
in Mexico on December 15, 1929. It provides for a council of experts, 
which is called the “Supreme Council of Social Defence and Prevention.” 
This Council will diagnose individual cases, and will, to the Court, ap- 
parently, recommend treatment. Then, after sentence, the Council, which 
has charge also of all penal institutions, will control and direct the treat- 
ment of the prisoners. President Gil appointed five members to this 
Council. Of these, three are lawyers and criminologists, one is a sociologist, 
and one a psychiatrist. 

The code also abolishes capital punishment and trial by jury. Salva- 
dor Mendoza, a member of the Mexican Bar and a former professor of 
law at the University of Mexico City, was one of the draftsmen of the 
code. He writes: 

“The new penal code of Mexico individualizes and keeps undeter- 
mined the treatment to be given to delinquents, instead of trying to pun- 
ish them . . . It was enough to assume, that criminals are dangerous be- 


ings for the common interests of society, for dealing with the problem. 
In addition to this, it seemed to us that society would have a better chance 
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to combat the evil of crime, if it could acquire something like the coldness 
and simplicity of physicians and surgeons when they cut and cure... 
Of course it must be considered a test and no more, just the tentative type 
of the code of the future.” 

It would seem that the sentence passed by the Mexican Court must 
be very broad and general, and that the powers of the council of experts 
must be very extensive in the specific cases. Clearly the Council has 
greater powers than the American prison Boards of Pardon or Parole. 

The Mexican experiment will be watched with interest in this coun- 
try. And perhaps our Mexican neighbors are watching with interest our 
own experiments with long and pre-determined prison terms, imposed by 
broad legislative fiat. It is known that Europeans, too, are watching our 
American experiment with interest. 





APPLY SENSE TO BAR EXAMINATIONS 


Those familiar with current events in the field of bar examinations 
are aware of the statistical studies made by Philip J. Wickser, member of 
the New York State Board of Examiners. Figures derived from the work 
of the Board over a number of years, comprising the examination of 
thousands of applicants, reveal the unexpected fact that Bar examinations 
deter admission to practice to only a slight degree. There are many candi- 
dates who fail to pass the first examination, and a considerable number 
who do not pass even the fourth or sixth, but, according to Mr. Wickser, 
about ninety-five per cent are eventually passed and the deferrence is only 
a matter of time. 

It would seem to the Editor that such a system is most unfair to all 
concerned. It stimulates candidates to take examinations when they 
know that they have not a gambling chance of succeeding. They want 
to get the experience, and the unfairness here is to the State. When 
candidates succeed only after a number of years there is obvious unfair- 
ness to them or to the profession, or to both. It must be conceded that 
they have eventually met the test, but doubt remains as to whether they 
have other qualifications than tenacity. 

It is suggested that candidates who make a weak showing in the first 
examination should never be permitted to apply for a second. It is better 
for the public and for the applicants to have some firmness in the system. 
Only those who fall short a reasonable distance should be encouraged to 
persist by the prospect of future success. 

This second opportunity then should not be remote. Those who are 
only a little below the passing grade should be examined orally on the 
subjects, of limited number, on which they are weak. There would be 
only a few such and their cases could be considered privately by the entire 
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Board and with promptness. Some would indicate adequate preparation 
and should be given certificates. Those not so passed, but entitled under 
the rules to a second test, should be given that test within six months, 
or thereabout. They might, being the top lot of the unsuccessful appli- 
_cants, be examined only on their weak subjects. 

By the time that second examination is completed the work of the 
Examiners should be considered final as to the group under consideration. 
The Examiners would have performed the duty of examining and ad- 
mitting all who could be presumed to be competent and of closing the 
struggle for the others to the beneficent end of releasing their energies 
for fields of work in which they would stand a better chance for. success. 

It will be seen that such a system, as it came into operation, would 
greatly reduce the number of applicants at any given examination. It is 
asserted that it would be fair to all applicants, would increase the dignity 
of the examining system, and serve the only supreme interest, that of 
the public_—Journal of the American Judicature Society. 





BANQUET TO ROBERT H. McCARTER 


It is somewhat rare in New Jersey for a lawyer to practice for fifty 
years and still to be at the height of his powers. But such is the case 
with former Attorney-General Robert H. McCarter, and that sympathy 
with his continuing abilities is widespread was fully attested on the eve- 
ning of May 2tst last, when some 300 leaders of the Bar in this State 
and outside of it attended a complimentary dinner to him at the Waldorf- 
Astoria Hotel in New York City. 

Mr. J. Henry Harrison, of Newark, President of the New Jersey 
Bar Association, Chairman of the Committee which arranged the banquet 
in Mr. McCarter’s honor, introduced Mr. Edward D. Duffield, head of 
the Prudential Insurance Company and temporary President of Princeton 
University, as toastmaster. Mr. Harrison termed the affair a “shrine 
erected by Mr. McCarter’s friends at which they come to pay tribute.” 

Mr. Duffield told of the days when Mr. McCarter was Attorney- 
General of New Jersey and he was Assistant Attorney-General. He com- 
mented at length on the integrity and human side of Mr. McCarter’s life. 

Old-time lawyers at the banquet say they never before have heard 
John R. Hardin, for so many years a leader among New Jersey’s lawyers 
and now President of the Mutual Benefit Life Insurance Company, become 
so eloquently effusive in his praise of a friend. He termed himself the 
“first graduate of the ‘law school of Robert H. McCarter,’” Mr. Hardin 
studied law many years ago in the office of Mr. McCarter’s father, the 
late Thomas N. McCarter, and Mr. Hardin said that without doubt Mr. 
McCarter is New Jersey’s “greatest trial lawyer.” 
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Thomas N. McCarter, Mr. McCarter’s younger brother, President of 
the Public Service Corporation and himself a former New Jersey Attor- 
ney-General, was introduced as the next speaker. He said that he would 
be violating “a family delicacy” if he did not join in paying tribute so 
well merited by his brother. The tribute “Tom” paid to brother “Bob” 
was the second touching incident of the evening. The first occurred 
earlier, when Robert H. was greeted by 85-year-old former Judge Thomas 
S. Henry, before whom Mr. McCarter tried—and won— his first District 
Court case, fifty years ago. The two shook hands and embraced each 
other with tears in their eyes while young lawyers present watched and 
wondered whether they, too, would be able to look back upon a half- 
century of service in their chosen profession. 

Mr. Thomas N. McCarter gave his usual views against Prohibition 
and then spoke against the direct primary, saying that because of the 
direct primary men unfit for public office are often elected. An exception 
to that rule, he said, is Mayor Jerome T. Congleton of Newark. 

Another speaker was Charles A. Boston of New York, former Presi- 
dent of the American Bar Association, who, after paying tribute to the 
guest of honor, said that entirely too many laws were being enacted in 
this country. 

Perhaps one of the most interesting features of the meeting was in 
the disagreement between former Vice-Chancellor Merritt Lane and Mr. 
Robert H. McCarter as to the propriety or necessity of an investigation 
of the proceedings in Chancery Court, especially in the appointment of 
and fees allowed to Receivers. “An unparalleled situation in New Jersey 
has set in,” said Mr. Lane. “The false impression has been created that 
there is corruption in the Chancery Court of New Jersey. It is the result 
of a low sense of ethics to which the public has been reduced. That 
charge is made in the name of an organization of which I am one, and 
assuming to represent the Bar of New Jersey. Such a charge which is 
now rampant is a blanket libel and is prompted by hysteria among those 
who try to circumscribe that which they know nothing about. Unfor- 
tunately this hysteria has arrived at the New Jersey Bar.” In addition 
to having expressed his views on the Chancery Court, Mr. Lane gave 
voice to his opposition against the right of women to vote. 

Turning to Mr. McCarter, Mr. Lane said: “When you came to the 
Bar, Mr. McCarter, the law was a profession and not a business and its 
mission was to serve and not to mulct. I congratulate you, sir, upon hav- 
ing adhered so scrupulously to the lofty ideals of a half-century ago.” 

When Mr. McCarter arose to speak, after reminiscing awhile on his 
fifty years of law practice in Newark and throughout the State, the former 
Attorney-General of New Jersey said: 
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“T am not so sure that there is no need of an investigation of the 
Chancery Court of New Jersey. In fact, I highly recommend the one 
which has been started. As long as there has been a shadow of a doubt 
cast upon the integrity of the Court of Chancery the investigation should 
continue until the evil has been eliminated or the rumors about them 
proven false.” 

The Vice-Chancellors present were John H. Backes, John O. Bigelow, 
Vivian M. Lewis and John J. Fallon. Chancellor Edwin R. Walker, 
Chief Justice William S. Gummere of the New Jersey Supreme Court 
and Governor A. Harry Moore had sent messages of regret at not being 
able to be present. 

There were two lawyers present who passed their Bar examinations 
the same year as Mr. McCarter. They were Earle Insley of Jersey City 
and William Clinton Armstrong of Johnsonburg, N. J., also two of Mr. 
McCarter’s classmates at Princeton who extended their congratulations 
were Robert Bridges, Editor emeritus of Scribner’s, and Edward W. 
Sheldon, Chairman of the Board of the United States Trust Company of 
New York. Mr. McCarter was graduated from Princeton with the class 
of ’79, which included the late President Wilson and U. S. Supreme 
Court Justice Mahlon Pitney. Mr. McCarter reached his seventy-third 
birthday last month. 

The list of prominent men who were present would fill several pages 
of this magazine. 





STATE BAR ASSOCIATION; JUDICIAL COUNCIL 


There has not been received in time for this issue a proper report of 
the meeting of the New Jersey State Bar Association, but some matters 
discussed and passed upon are of such general interest to the Bar that 
we reproduce now from the newspaper reports some of the points of the 
meeting, which was held at Atlantic City on June 3 and 4. 

These officers were elected for the ensuing year: President, William 
T. Boyle, Camden, Vice-Presidents, James Carpenter, Jr., Jersey City, 
Mr. Stryker, Newark, and Robert C. Bartlett, Bridgeton, Secretary, Leroy 
W. Loder, Bridgeton, Treasurer, Lewis Starr, Camden. 

An appeal to the legal profession to take effective steps to meet the 
“spiritual and ethical collapse” which came with the country’s greatest 
period of material progress was made by J. Henry Harrison, of Newark, 
in his President’s address. The speaker acknowledged the recent state- 
ment by Mr. Arthur T. Vanderbilt, a member of the Association, that the 
organization had “become a very nice club which meets twice a year, once 
in Atlantic City,” by admitting that with few exceptions the State and local 
Bar Associations have not kept pace with the national body, the American 
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Bar Association. The remedy, Mr. Harrison pointed out, was to invest 
the Board of Trustees of the State Association with greater powers. 

Criticism of the plan recently adopted by the Court of Errors and 
Appeals to decrease congestion in litigation is contained in a report of the 
special Committee on Constitutional Amendments submitted by its chair- 
man, Mr. James D. Carpenter, Jr., of Jersey City. Stressing that the 
criticism was of the methods, not of the intent of the Court to keep up 
with its work, the Committee pointed out that by dispensing with oral 
arguments of motions and requiring sixteen copies of papers and argu- 
ments the Court had virtually forced a considerable increase in litigation 
costs, since printing expense would be necessary in almost every motion. 

Of the Courts Rule that argument of counsel in every case should not 
take more than thirty minutes for each side, the Committee declared: 
“Many cases going to the Court of Last Resort in New Jersey cannot be 
presented properly within thirty minutes. In view of the fact that only 
one-third of the Court now makes an intensive study of the case, an oral 
argument is more necessary than ever before.” 

Of the workings of the whole Court, which is headed by Chancellor 
Walker and includes in its membership all the Justices of the Supreme 
Court as well as the Chief Justice, the report said: 

“The office of Chancellor requires the full time of whoever holds the 
position. .The Justices of the Supreme Court have enough work in that 
Court alone to occupy their entire time. For the Chancellor and the nine 
Justices of the Supreme Court to attempt to do all the work in their 
Courts and to carry the burden of the work of the Court of Errors and 
Appeals in addition, is nothing less than loading them with duties that are 
impossible of proper performance. Any improvement of conditions can 
come only through an independent Court of Appeals, whose members will 
have no other duties than to perform properly the duties of such a Court. 
The Judges of such a Court will be able to give counsel proper time to 
argue cases. They will encourage rather than discourage oral arguments. 
All the Judges of such a Court will be able to study each case. Such a 
Court would undoubtedly follow the practice in the Supreme Court of the 
United States, the Court of Appeals in New York and other States and 
hear arguments for a week or so, take a recess and decide the cases that 
have been argued and then resume oral arguments. 

“Nothing could be less satisfactory than the present system in New 
Jersey, which is for the Court to have three stated terms a year, hear oral 
argument in all of the 175 cases to be heard that are ready and then decide 
the cases in their numerical order on the list, regardless of whether they 
were submitted on briefs or on oral argument, and render decisions the 
day before the opening of the succeeding term, months after the oral ar- 
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gument. Yet, we must concede, no Court constituted as is our Court of 
Last Resort, with Judges from other Courts, can do differently.” 

Approval in principle of the proposed judicial amendments to the 
State Constitution was voted by the State Bar Association at the closing 
session of its annual meeting. Discussion preceding the action indi- 
cated, however, a wide divergence of opinion with respect to some features 
of the plan worked out by the Judicial Council. 

Mr. Maximilian T. Rosenberg, of Jersey City, member of the Bar 
Examiners regretted that no change had been made in the setup of the 
Court of Chancery to avert the possibility of am interregnum such as oc- 
curred in 1859, when the Governor and the Senate failed to agree upon 
the nomination of a Chancellor. He suggested such a situation might be 
avoided by making the Vice-Chancellors members of the Court with pow- 
ers similar to those exercised by Associate Justices of the Supreme Court. 

Under the existing system, Mr. Rosenberg said, the work of the Court 
of Chancery, which consists of the Chancellor comes to an absolute stand- 
still in the event of the death or disability of that judicial officer. 

This question, Arthur T. Vanderbilt, of Newark, replied, had been 
considered carefully in framing the proposed amendments. He said there 
were two schools of thought on the subject. A majority of the framers 
questioned the wisdom of creating ten or more separate Courts of Chan- 
cery, each of which might operate along differing lines. The concensus, 
Mr. Vanderbilt added, was that the Chancellor should retain the powers 
vested in him by the Constitution. This situation had been emphasized 
during the recent “unpleasantness” resulting by direction of the Chancellor 
in the investigation of practices in rceivership proceedings. 

Mr. Spaulding Frazer, of Newark, suggested a remedy might be to 
provide that the senior Vice-Chancellor be made the temporary head of 
the Court in event of incapacity of the Chancellor. Some objections were 
voiced to that plan. 

Answering another question, Mr. Vanderbilt said it was the belief 
of the framers of the amendments that better results would be obtained 
by giving Circuit Court Judges State-wide jurisdiction, such as is now 
exercised by Supreme Court Justices. 

Mr. George Bourgeois, of Atlantic City, advocated a change in the 
proposed plan to eliminate the possibility of reversal by a minority of the 
Appellate Court to be created. 

The final agreement to ratify the pending amendments in principle was 
in the nature of a compromise. It became evident during the argument 
that individual views could not be reconciled with respect to certain de- 
tails of the reorganization plan. Even the framers were not in com- 
plete accord as to some of the provisions. 
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Approval of a report by the Ethics and Grievance Committee sub- 
mitted by Mr. Frazer was the only action taken with respect to the Chan- 
cery receivership. The portion of the report bearing upon that question 
was limited to a recital of what had been done and the reasons prompting 
the action taken in behalf of the Bar. 

Arguments on the subject were quite frequent among the individ- 
ual lawyers on hand, but public expressions of views were avoided. It 
was evident there was a wide divergence of views as to the scope which 
the Chancery inquiry should assume and also as to the desirability of seek- 
ing a legislative appropriation for the work. One group held that receiv- 
ership practices already have been exploited sufficiently to effect a remedy 
for undesirable methods obtaining in the past. Supporters of this view 
argued it is not necessary to prosecute an extended investigation which 
might tend to shake public confidence in the Courts of the State. 

Equally insistent was another group that there should be no let up 
in the investigation until the entire situation has been sifted to the bot- 
tom. 

Proposed changes to be recommended to the Supreme Court in the 
regulations for admission to the Bar were debated, but laid over for sub- 
sequent consideration. One of the questions was the desirability of mod- 
ifying the rule under which a candidate failing to qualify after taking 
four examinations is barred permanently from admission. 

Mr. Edward L. Katzenbach, of Trenton, who submitted a report on 
the subject, opposed change unless some other method of testing the ap- 
plicant’s qualifications be adopted. He expressed this view after Mr. 
Harvey F. Carr, of Camden, had advocated removal of all limitations as 
to the number of times a candidate might seek admission. 

Mr. Katzenbach also reported unfavorably on a proposal for a more 
dignified method than that prevailing for swearing in lawyers. It had 
been suggested this event should be made more of a formal occasion. Ad- 
mitting this might be desirable, Mr. Katzenbach said it is impractical 
under present conditions. 

As part of a plan to make the State Bar Association a more effective 
organization, a resolution was adopted authorizing a change in its con- 
stitution extending the powers of the Trustees to act for the Associa- 
tion between stated meetings. 

A resolution was also adopted calling for the appointment by the 
incoming President (Hon. William T. Boyle, of Camden), of a Commit- 
tee of five members to codperate with the Conference of County Bar As- 
sociations of New Jersey to secure the passage of Assembly Bill No. 
380, which makes it a misdemeanor for unauthorized persons to practice 
law. 
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Closer coéperation between the national, state and local bodies was 
urged by Mr. Guy A. Thompson, of St. Louis, President of the Ameri- 
can Bar Association. He stressed the three-fold duty of a lawyer to his 
client, his profession and his country. Dean Goodrich of the American 
Law Institute told of the work accomplished by that organization. 

The report by the State Judicial Council was made at the same time 
to the Legislature, a resumé of which, with comments, will be given in our 
next issue. 





CITY OF HOBOKEN v. GLEAVY ESTATE 


(State Board of Tax Appeals, April 12, 1932) 
Taxation—Personal Property of Estate—Deduction for Debts. 

Case of City of Hoboken, Appellant, against Estate of Lawrence 
Gleavy, et al., Respondent. 

In the matter of the application for the restoration of the assessment 
for the year 1931, on personal property assessed in the City of Hoboken, 
County of Hudson and State of New Jersey. 

Mr. Horace L. Allen for Appellant. 

Mr. Harry Stiles for Respondent. 


WEAVER, President: Lawrence Gleavy, a resident of the City of 


Hoboken, died prior to October 1, 1930. Subsequently, the assessor of 
the City of Hoboken listed for taxation for the year 1931 the following 
property, of which decedent died possessed : 

“Money on hand in bank, trust companies, safe deposit box or else- 
where, 

The assessment was made pursuant to sections 202 and 301 of the 
General Tax Act (Revision of 1918. See P. L. 1918, p. 848, and p. 853, 
as amended by P. L. 1920, p. 561), from data submitted by respondent upon 
a printed form furnished by the Bureau of Tax Assessments. The re- 
turn has been offered in evidence and marked Exhibit P-2. Appellant 
contends that respondent failed to file with the assessor any claim for 
reduction for debts, as provided by section 303, General Tax Act, P. L. 
1918, p. 854. 

An examination of Exhibit P-2 clearly establishes that there is no 
statement therein supported by oath, claiming a deduction for debts in 
favor of decedent’s estate. 

An assessment of $8,000.00 was levied upon the said personal prop- 
erty. An appeal was taken by respondent to the Hudson County Board 
of Taxation, which Board cancelled the assessment. That action is now 
before us for review. 
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The respondent failed to file a claim for deduction for debts in con- 
formity with the provisions of section 303 of the General Tax Act, and 
the right to the same has now passed. The allowance of a deduction for 
debts is a matter of grace which the statute confers upon a compliance 
with its requirements. To secure the deduction it is essential that it 
be applied for within the time and in the manner pointed out by the 
statute. (See State v. Gray, 29 N. J. L. 380; State, Warne, Prosecutor 
v. Johnson, Collector of Washington Township, 3o N. J. L. 452; State 
Mira L. Mount, Prosecutrix, v. Lewis Parker, Receiver of Taxes, 32 
N. J. L. 341; Daniel M. Perkins, Prosecutor v. Benjamin F. Bishop, 
Collector of Willingborough, 34 N. J. L. 45; State, Harrison Robbins, 
Prosecutor v. John Horner, Treasurer and Collector of the Borough of 
Merchantsville, 38 N. J. L. 212; Hardin v. Morgan, 70 N. J. L. 484, 57 
Atl. 155; affirmed 71 N. J. L. 342, 61 Atl. 1118; Union Waxed and 
Parchment Paper Company v. State Board of Assessors, 73 N. J. L. 374, 
63 Atl. 1006; Flower Hill Cemetery Co. v. North Bergen Township, 68 
N. J. L. 488, 53 Atl. 293; F. Corlies Morgan, Executor of estate of Hill 
S. Warwick, deceased v. City of Jersey City, State Board of Tax Ap- 
peals, opinion filed January 12, 1932; City of Hoboken v. Steneck Trust 
Company, State Board of Tax Appeals, opinion filed March 15, 1932. 

The action of the Hudson County Board of Taxation in cancelling 
the assessment is reversed, and the assessment of $8,000.00, the amount 


set out in the appeal as the value of decedent’s estate subject to taxation, 
is restored. 
Judgment accordingly. 





PFEFFERLE v. CITY OF HOBOKEN 


(State Board of Tax Appeals, April 12, 1932) 
Taxation—Personalty Out of State—Trust Property. 

Case of Alma Pfefferle, et al., Executrices and Trustees under the 
will of Henry C. Pfefferle, deceased, Appellants, against City of Hobo- 
ken, Respondent. 

In the matter of the application for the correction of the tax assess- 
ment for the year 1931 on personal property assessed in the City of Ho- 
boken, County of Hudson, New Jersey. 

Mr. Walter E. Cooper for Aippellants. 

Mr. Horace L. Allen for Respondent. 


WEAVER, President: Henry C. Pfefferle, a resident of the City 
of Hoboken, died in April, 1913. On June 11, 1913, his will and testa- 
ment was duly admitted to probate, and the appellants, Alma and Louise 
Pfefferle, residents of Hoboken, and Clara Valentine, a resident of Yon- 
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kers, New York, duly qualified as executrices and trustees under said 
will. Letters testamentary were issued on that date, and, according to 
Certificate R-3, dated January 25, 1932, said letters are still in effect. 

As of October 1, 1930, the assessor of the City of Hoboken listed 
the following property for taxation for the year 1931, in the names of 
appellants: 

Chattels 

The items covered by this assessment consisted of bonds valued at 
$72,767.49 and cash on deposit in Hoboken banks amounting to $16,092.95. 

Subsequently, an application was filed with the assessor for a deduc- 
tion for debt in the amount of $1,000, representing counsel fees, which 
application the assessor denied. 

An appeal for the correction of the assessment as levied, and from 
the action of the assessor in denying the application for a deduction, was 
filed with the Hudson County Board of Taxation. The assessment was 
affirmed, and the appeal dismissed. The grounds of appeal to this Board 
are as follows: 

First: .That no personal property of the estate of decedent, other 
than the hereinbefore described cash, was physically located within the 
City of Hoboken, or in any other place in the State of New Jersey, on 
the assessing date or at any time thereafter. 

Second: That the personal property, other than the cash, was located 
in the State of New York on said date and at all times thereafter. 

Third: That appellants rely on the general principle that personal 
property physically located outside of the territorial limits of the State, 
and in the possession of the owner or co-owner, may not be subjected to 
a legal tax ; that the tax law of the State does not contemplate the taxation 
of such property, and that a tax may not be imposed without violating 
the Fourteenth Amendment to the Federal Constitution. 

Fourth: That if the property were taxable, then, by reason of the 
non-residence of Clara Valentine, one-third would be exempt from taxa- 
tion in New Jersey. 

Fifth: That the failure to allow the deduction for a debt of $1,000 
was gross error. 

After careful consideration of the claims of counsel for appellants, 
and the briefs submitted on both sides, we are of the opinion that the 
assessment should stand, for reasons hereinafter pointed out. 

Section 301 of the General Tax Act (Ch. 236, P. L. 1918) provides 
as follows: 


“Personal property in the possession or under the control of any 
person as trustee, .. . executor, . . . shall be assessed in his name as 
such, separate from his individual assessment, or in the name of any one 
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of several joint trustees, . . . or executors, . . . if the one of them hav- 
ing actual control or possession cannot be ascertained by the assessor ; but 
the personal property belonging to the estate of any decedent shall be 
assessed in the taxing district wherein the decedent resided at the time 
of his death.” 


The dispute concerns the bonds. There is no evidence before the 
Board to show the character of the bonds. Regardless of their character, 
however, they are necessarily debts in favor of a creditor, or, as is some- 
times said, credits in favor of the owner against a debtor. 

The following authority bears on the taxation of personal property: 


“Property of an intangible nature, such as credits, bills receivable, 
bank deposits, bonds, . . . has no situs of its own for the purpose of taxa- 
tion, and is therefore assessable only at the place of its owners domicile. 
This rule is not affected by the fact that the note or other evidence of the 
debt may be deposited elsewhere,” 37 Cyc. 955. 

“The situs of bonds for taxation is the domicile of the creditor, and 
they cannot be taxed in another State where they are kept either tempor- 
arily or permanently or in another State where the debtor is domiciled, nor 
in another State where the mortgaged property, i. e., the security for the 
bonds, is located, unless they are so used in the taxing State as to acquire 
a business situs, or unless it is otherwise provided by statute.” Cooley 
Taxation, 4th Ed. Vol. 2, Sec. 457, pp. 1013-1015. 

“Mobilia sequuntur personam was a well established maxim of the 
common law, and the situs of personal property of every description, 
wherever it was actually kept or located, was held to be at the domicile of 
the owner and the property was subject to the jurisdiction of the owner’s 
sovereign. The principle was applicable to the taxation of personal prop- 
erty and it was for many years the universally accepted rule that personal 
property was taxable at the domicile of the owner. While certain excep- 
tions and qualifications to the rule have been developed in recent years, 
it is still the basic principle on which the taxation of personal property 
rests, and the law of taxation of personal property depends largely upon 
the question of domicile, for it is still held that personal property, unless 
it has acquired a definite situs in another State, or unless other provision 
is made by statute, is taxable to the owner in the city or town in which 
he lives and has his domicile.” 26 R. C. L., Sec. 241, p. 273. 


The following are some of the cases which establish the principle that 
for the purpose of taxation intangible property may be regarded as situated 
at the domicile of the creditors: State, Vail’s Executors v. Runyon, 41 
N. J. L. 98, p. 105; Kirkland v. Hotchkiss, too U. S. 491; Bonaparte v. 
Tax Board of Baltimore, 104 U. S. 592; Union Refrigerator Transit Co. 
v. Kentucky, 199 U. S. 194; Buck v. Beach, 206 U. S. 392; Frick v. Penn- 
sylvania, 268 U. S. 473; Blodgett v. Silberman, 277 U. S. 1; First National 
Bank of Boston, Executors, etc. v. Maine, U. S. Supreme Court, October 
Term, 1931; opinion January 4, 1932. 
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Counsel for petitioners has stressed the decision of the Supreme Court 
of the United States in the case of Safe Deposit & Trust Company of 
Baltimore, Md. v. The Commonwealth of Virginia, decided November 
25, 1929, and reported in 280 U. S. 83. We cannot reconcile the facts of 
that case with those of the instant case, for the reason that in that case 
the decedent, a resident of Virginia, had transferred certain property to 
the Safe Deposit & Trust Company of Baltimore in trust for the uses set 
forth in a trust instrument. He died shortly after the execution of that 
instrument and at the time of his death was not the owner of the property. 
In the instant case the property is vested in three persons as executrices 
and / or trustees under the will of a deceased resident of this State. Our 
analysis of the facts of the cited case does not lead us to a conclusion that 
there is analogy between the two cases. On the contrary, we find that 
they are controlled by entirely different principles of law. 

In the appeal under consideration the personal property on the assess- 
ment date, October 1, 1930, was under the control of the executrices and 
trustees of decedent, and was assessed in their names as such. This fact 
brings it within the purview of Section 301 of the General Tax Acct, and 
consequently it was properly assessed in the taxing district wherein the 
decedent resided at the time of his death. 

On September 13, 1929, according to Exhibit R-5, the executrices and 
trustees aforesaid filed a third accounting, and a decree allowing the same 
was entered. Appellants contend that, having filed their account, they 
are no longer executrices of the estate, but are trustees of the property, 
and that it is assessable to them as holders of the legal title. They contend 
that not the Pfefferle Estate, nor the beneficiaries thereof, but each of the 
trustees appointed by decedent’s will are the holders of the legal title to the 
bonds in question, and that said trustees received no Court appointment 
as does an executor, which is the only distinguishing feature between the 
two offices. 

It is further contended that a trustee takes title to trust property by 
reason of his appointment under a decedent’s will, and not in pursuance 
of any decree or appointment by a Court; that trustees are not “officers 
of the Court” in the same sense as are executors, and that they can be 
forced to account in any jurisdiction where they and the property happen 
to be located ; that Clara Valentine could be compelled to account as trustee 
in the Courts of the State of New York, by virtue of the fact that she 
is a resident of that State and the property is located therein. 

Counsel for appellants also urges that the Board in deciding the in- 
stant case shall not consider itself bound by its opinion, filed January 12, 
1932, in the appeal of F. Corlies Morgan, Executor, v. Jersey City, in 
view of the fact that in the latter case the Board dealt with property “in 
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process of settlement” in the hands of an executor; that in the instant 
case the property is in the hands of trustees and the estate has not been 
settled by payment to the beneficiaries under the will; that the payment 
of a legacy of a residuary estate to trustees in trust settles the estate with 
the same degree of finality as would distribution of a residuary estate to 
an individual. All of these contentions are founded upon a mistaken 
understanding of the law and the facts. 

The accounting of September 13, 1929, before the Hudson County 
Orphans’ Court, was the “Third Accounting” by the executrices and 
trustees. There is no proviso for the discharge of the executrices in the 
decree allowing the account. 

Exhibit R-3, dated January 25, 1932, is a certified copy of the ap- 
pointment of the executrices on June 11, 1913, and it further certifies that 
“said letters have not been revoked and are still in full favor and effect.” 
This certification is dispositive of any claim that the executrices are not 
in charge of this estate. It matters not whether they are in charge of the 
estate as executrices or as trustees, because in either case they are Court 
officers, acting by virtue of the power of appointment of a New Jersey 
Court, and they must account to that Court in both capacities. 


“Not only the estate, but the office of trustee is devolved upon the 
executor. The probate of the will is conclusive evidence of his acceptance 
of the trust. It is not discretionary with the executor whether he will or 
will not act as trustee. By accepting the office of executor he becomes 
ex officio trustee in the stead of his testator, charged with all the duties 
and responsibilities of the office, and he will be decreed in equity to perform 
the trust.” Schenck, et al, v. Schenck’s Ex’rs., 16 N. J. E. 174, at p. 182. 

“It is urged that the executors have settled the estate, and, therefore, 
can have no money with which to pay the taxes. That the testator has 
omitted to provide, or the executors have neglected to retain, the funds for 
paying taxes on the securities of the estate, is hardly an adequate answer 
to the claim that taxes should be levied and collected. If the beneficiaries 
under this bond will not themselves advance the taxes, the executors must 
resort to their lawful means for obtaining what they need. ... The 
statute requires property to be taxed at its full and actual value. The 
recent amendments to the Constitution require that it be taxed ‘according 
to its true value.’ The tax should, therefore, be imposed against the execu- 
tor, upon the value of the principal on the legal day of assessment.” 
State, Wyckoff, Pros., v. Jones, 39 N. J. L. 650, at pp. 652 and 653. 


The appellants in the instant case are executrices and trustees ap- 
pointed agreeable to the provisions of the laws of this State. Under the 
letters testamentary issued to them they were required to take into their 
immediate charge, custody and control all of the estate of which the de- 
cedent died seized and to abide by the laws of this State. 

Under authority found in 26 R. C. L. 293, par. 258, the situs of 
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personal property of a decedent, until his estate is distributed, is the place 
where the decedent last dwelt and where the executor or administrator 
received his appointment. While the estate is properly in process of 
settlement, the executor has actual possession and control thereof, and 
the property is assessable to him. This applies equally to property in 
charge of a trustee. While the estate is in process of settlement the resi- 
dence of the legatees or distributees is immaterial. 

In Yardley v. Essex County Board of Taxation, 108 Atl. 299, at 
p. 300, the Court, in reference to certain bonds, said : 


“It follows, therefore, that, since the bonds in question were not 
expressly exempted by the Tax Act, nor excluded from its operation, and 
since they were physically located in New Jersey, and were a part of the 
unsettled estate of the decedent, they were taxable at their true value in 
the taxing district wherein the decedent died, even though one of the two 
executors and trustees of the decedent was a non-resident of New Jersey.” 


It is true that in the Yardley case the bonds spoken of were physically 
present in the State of New Jersey. Nevertheless, we are of the opinion 
that the case applies with equal force to the instant situation, because the 
bonds, being intangible personal property, had their situs for taxation in 
this State, and from all the evidence before us should be physically in 
this State. 

There is nothing in the record to show that on the assessment date, 
October 1, 1930, the estate had been distributed and the executrices or 
trustees discharged. It is evident that the widow of decedent is still living 
and enjoys a life estate in a stated proportion agreeably to the provisions 
of the will. Until her death the estate must remain intact, and there can 
be no distribution of the assets to the persons holding the equitable estate 
or beneficial interest. 

In 4C. S., p. 5667, Sec. 1, it is expressly provided. 


“That all estates heretofore or hereafter granted or devised to trus- 
tees shall be construed to have vested and to vest an estate of joint ten- 
ancy in such trustees; . . . notwithstanding the want of any unity.” 

A joint tenancy is an ownership in equal undivided shares by virtue 
of a grant or devise which imports an intention that the tenants shall 
hold one and the same estate. The interests of all the tenants go to the 
last survivor. 

4 C. S., p. 5669, Sec. 7, establishes the terms and conditions under 
which trust property subject to the jurisdiction of the Courts of New Jer- 
sey may be removed from the State, and provides for the giving of a bond 
in double the value of any property or interest which is sought to be re- 
moved. No grant of removal appears in this case. 
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Sec. 115 of the Orphans’ Court Act, 3 C. S., p. 3853, provides that 
“every guardian or trustee shall exhibit to the Orphans’ Court once in 
three years, and oftener if required, an account of all moneys, goods and 
chattels he shall receive . . .” 

Section 116 of that Act provides that in the case of the failure to set- 
tle an account any person may cite the executor or trustee, etc. 

These provisions dispose of appellants’ claims that they are not sub- 
ject to the jurisdiction of the Courts of New Jersey, and are not “officers 
of the Court.” 

Berry, V. C., in Swetland v. Swetland, reported in 149 Atl. 50, at page 
52, states as follows: 


“The rule of law is well settled that the Courts of the testator’s dom- 
icile and of the State in which the will is probated have primary jurisdic- 
tion over the testamentary trusts. McCullough’s Executors v. McCul- 
lough, 44 N. J. ©. 313, 14 A. 642; Marsh v. Marsh’s Executors, 73 N. J. 
E. 99, 67 A. 706; Davis v. Davis, 57 N. J. E. 252, 41 A. 353; Murphy 
v. Morrisey & Walker, 99 N J. E. 345, 77 A. 25.” 

It is true that the bonds were outside of the territorial limits of the 
State. However, they were not outside of the jurisdiction of the State 
for purposes of taxation. See 37 Cyc. p. 805, Sec. 5-B; 26 R. C. L. p. 
282, par. 248. 

Respecting appellants’ claim in the alternative that should the property 
be held taxable in New Jersey, the said assessment should be reduced to 
the extent of $24,000, representing the interest of Clara Valentine, non- 
resident executrix, it is sufficient to say that a like claim was denied in the 
Yardley case, supra. 

Our statute 4 C. S. p. 5667, Sec. I, supra, respecting unity of estates, 
is additional legal support for dismissing the claim in the alternative. It 
is true that this is contrary to the general rule applicable where not all the 
trustees are residents. (See Cooley on Taxation, 4th Ed., Vol. 2, Sec. 
470, p. 1052-53). A general rule of law must yield to the statutes and 
decisions of our State. 

The possibility of double taxation, a point also mentioned by appel- 
lants, can be avoided by returning the bonds to a safe deposit box in this 
State, where they properly belong under the provisions of our statute, 
supra. 

The claim for a deduction of $1,000, in the nature of a debt against 
appellants, must be denied. An examination of the application filed with 
the assessor establishes a non-compliance with the statute. The executrix 
or trustee filing the same listed cash in bank in Hoboken amounting to 
$16,092.95 as the only property of the estate, when there should have been 
listed in addition thereto bonds in excess of $72,000. 
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Section 303 of the General Tax Act provides that “no deduction shall 
be made unless the debtor set forth . . . where the creditor resides, and 
also the total amount of the personal property of the claimant.” 

By failure to list the bonds as part of the personal property of the 
estate of decedent, the appellants have lost the right to the deduction 
claimed. Tax laws are creatures of statute; they are to be strictly con- 
strued and strictly followed. 

The allowance of a deduction for debts is a privilege conferred upon 
compliance with certain statutory requirements. It is essential that it be 
applied for within the time prescribed and in the manner set forth in the 
statute. (See the cases referred to on this point in the case of Morgan, 
Executor, v. Jersey City, 55 N. J. L. J., p. 52, February, 1932). 

We find that the bonds of the estate of Henry C. Pfefferle, deceased, 
were in the possession and under the control of the appellants as execu- 
trices and trustees of the decedent, and therefore were subject to taxation 
in the City of Hoboken. 

The action of the Hudson County Board of Taxation is affirmed. 

Judgment accordingly. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Atlantic City R. R. Co.—Application to discontinue maintaining 
an agent at Milmay Station and continue same as non-agency station, plac- 
ing Milmay under the agency at Dorothy. Granted. Decision April 26, 
1932. Mr. H. Merle Malloy for Petitioner. Mr. B. Giacalone for Ob- 
jectors. 


In re Jersey Central Power & Light Co.—Application to approve sale 
of lands in Bradley Beach, Bradley Park and Neptune township, for $57,- 
426. Approved. Decision May 3, 1932. 


In re Jersey City & Bergen R. R. Co.—Application for approval of 
sale of two parcels of land in Bayonne for $5,100. Approved. Decision 
May 3, 1932. 


In re New Jersey Water & Light Co—Application for approval of 
sale of all its water system in and adjacent to Ocean Grove to the Mon- 
mouth Consolidated Water Company for $188,000. Granted. Decision 
May 3, 1932. 


In re Central R. R. Co. of N. J—Application for approval of sale of 
a small parcels of land at Keyport. Approved. Decision May 11, 1932. 


In re Holiday Beach Co.—Application of this Company for approval 
of a highway crossing 66 feet inside at grade over the tracks of the West 





Jersey 
Decisi¢ 
Ir 
1931, | 
April 

numbe 
before 


I 
were | 
reau, 
tariffs 
distan 
tion p 
or des 
age is 
that t 
are ur 
undul 
state | 
in cor 
est ro 
trans{ 
Findi 
Dock« 
tariff 
that 1 
sched 
effect 
be fil 
May 


SOME INTERESTING OUT-OF-STATE DECISIONS I 87 


Jersey & Seashore R. R. Co. at 65th St., in borough of Avalon. Approved. 
Decision May I1, 1932. 


In re Erie R. R. Co.—This Company was ordered on February 18, 
1931, to alter a crossing at grade in the town of Kearny, beginning work 
April 1 and completing it by October 1, 1931. The order was modified a 
number of times later. It is now required to complete the work on or 
before August 15, 1932. Order dated May 18, 1932. 


In re Interstate Class Rates——Tariffs effective December 3, 1931, 
were issued and filed by W. S. Curlett, Agent, Trunk Line Tariff Bu- 
reau, for all railroads operating within the State of New Jersey. These 
tariffs cancelled existing class rates by substituting rates based upon a 
distance mileage scale via the shortest route between origin and destina- 
tion points on all interstate class rate traffic excepting that originating 
or destined within certain groups to which additional constructive mile- 
age is applied. In a lengthy decision the Board “finds and determines 
that the class rates based upon actual distance plus constructive mileage 
are unreasonable in that they exceed rates based on actual mileage, and are 
unduly prejudicial; that the maximum reasonable class rates for intra- 
state traffic should be based on the distance scale of first-class rates ; that 
in computing distance for the application of the distance scale the short- 
est routes shall be used over which carload traffic can be moved without 
transfer of lading. Finding 4; and that the class percentages shall apply. 
Findings 1 and 2, as prescribed in Interstate Commerce Commission 
Docket 15879. The Board further finds and orders, as the suspended 
tariff schedules contain reasonable and unreasonable rates as determined 
that they shall be cancelled on or before June 3, 1932, and that revised 
schedules of class rates conforming with the findings herein shall become 
effective on or before September 10, 1932, and that said tariff schedules 
be filed with the Board thirty days prior to the effective date.” Decision 
May 11, 1932. There were over 30 appearances for corporations, etc. 





SOME INTERESTING OUT-OF-STATE DECISIONS 


DeatH From ExcessivE Heat Not From “AccipENTAL MEANS” 


Nickman v. New York Life Insurance Company, 39 Federal Re- 
porter, Second Series, 763, was an action on the double indemnity pro- 
vision of an insurance policy providing for recovery for death “from 
bodily injury effected through external, violent and accidental cause.” 

Insured, a man 50 years old, in apparent good health, and partner 
in a real estate firm in Cleveland, Ohio, left his home about nine o’clock 





188 THE NEW JERSEY LAW JOURNAL 


a.m. August 3, 1928. The day was an unusually hot one for Cleveland. 
The thermometer registered 79 at the time insured left home and rose grad- 
ually to a maximum of 92 shortly after four o’clock p.m. Mr. Nickman, 
the insured, attended to numerous matters of business during the day, in- 
cluding a visit to where some workmen were engaged in roofing a house for 
him. He stayed there for a couple of hours, a part of which he spent 
in standing near a hot kettle of tar and also went up to the roof of the 
house several times to watch the progress of the workmen. 

Shortly after two o’clock in the afternoon he became ill and dizzy and 
went home about four o’clock. His condition soon became so alarming, 
with a temperature of between 107 and 108 degrees, that he was taken to 
a hospital where he died about an hour and a half after his arrival there. 
There was substantial evidence that his death was the result of sunstroke, 
which the beneficiary of the insurance policy claimed constituted an acci- 
dent within the double indemnity clause. 

Judge Hicks of the Circuit Court of Appeals for the Sixth Circuit 
delivered the opinion of the Court, reported as above cited. In discuss- 
ing the question as to whether death was accidental he said: 

“Nothing occurred at any time to cause the insured to be involuntarily 
exposed. He went exactly when, where, and as he intended to go through- 
out the day. He did just as he intended to do. He was exposed by no 
mishap or misadventure. ... There was nothing accidental in walking 
the streets, standing near the hot kettle, climbing the ladder, or standing 
upon the roof. These were all intentional acts. He did not, of course, 
intend to be stricken, and his death was therefore unexpected, but it was 
not caused by accidental means. The best that may be said for plaintiff's 
case is that the insured’s death was unexpectedly brought about by acts 
which the insured himself intentionally committed.” 


CoRPORATION CANNOT Practice Law 

An attorney-at-law was employed as cashier of a bank at an annual 
salary and permitted to retain any attorney’s fees earned by him. Sub- 
sequently, under a new agreement between him and the bank, he was 
made a Vice-President of the bank at an agreed annual salary. The 
agreement required all attorney’s fees thereafter earned to be turned over 
to the bank as its income and its property. A contingent or revolving 
fund was set aside by the bank for the attorney’s use in paying officers’ 
fees and expenses advanced by him for the clients in the law practice, to 
be returned to the bank and credited to the fund when repaid by the client. 
A substantial law practice was carried on under the foregoing agreement 

resulting in considerable profit to the bank. 
In disciplinary proceedings against the attorney, the Supreme Court 
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of Minnesota, in a per curiam opinion censuring the attorney (In re Ot- 
terness, 232 North Western Reporter, 318), said: 

“There can be no objection to the hiring of an attorney on an annual 
salary basis by banks, other corporations, firms, or individuals, to attend 
to and conduct its or their legal business. An attorney so employed may, 
as attorney for his employer, foreclose mortgages owned by such em- 
ployer, and may include the proper attorneys fees therefor in the fore- 
closure charges, so long as such fees are covered by and paid to him out 
of his salary and do not exceed what is actually paid to him or result 
in any profit to the employer. . . . But neither a corporation nor a lay- 
man, not admitted to practice, can practice law, nor indirectly practice law 
by hiring a licensed attorney to practice law for others for the benefit or 
profit of such hirer. 

“For this bank to employ defendant to conduct law business generally 
for others, for the benefit and profit of the bank, amounted to the unlaw- 
ful practice of law by the bank and was misconduct both on the part of 
the bank and this defendant, who was a participant therein.” 

In addition, the Court held that the foreclosure of mortgages by ad- 
vertisement where attorney’s fee is included in costs, and conduct of pro- 
ceedings in matter of estates and guardianship in probate Court, consti- 
tuted the practice of law. 


Res Ipsa Loguitur APPLICABLE TO AIRPLANE CRASH 


Charles E. Seaman, as administrator of the goods, chattels and credits 
of Mary Seaman, deceased, brought an action against the Curtiss Flying 
Service, Inc., for damages for death caused by the crash of an airplane in 
which deceased was a passenger, on the theory that the cause of the crash 
was the negligent act of an over-confident pilot making a sharp turn at 
too steep a bank at a low altitude, at a place where it was reasonably to be 
expected that upward currents of air might tip the wing of his plane, 
thereby exposing passengers to danger. On the day of the accident, the 
weather was clear and the wind was blowing not over 15 miles an hour. 

Defendant obtained a judgment, plaintiff’s motion for a new trial was 
denied, and plaintiff appealed to the Supreme Court of New York, Appel- 
lant Division, Second Department (Seaman v. Curtiss Flying Service, 247 
New York Supplement, p. 251), where the judgment and order were re- 
versed and a new trial granted because of error in admitting testimony 
concerning a flight by witness in the same airplane with the same pilot 
about an hour or so before the accident. 

The Appellate Division further held that the doctrine of vis major 
was inapplicable where the weather was clear and the air free from un- 
usual atmospheric disturbances and that the trial Court was in error be- 
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cause of its failure to charge the doctrine of res ipsa loquitur, which, 
under the facts appearing in the record, had application to the case as a 
rule of evidence to aid the jury in passing upon the issue of liability. 





MISCELLANY 





NEW JERSEY LAW SCHOOLS 


To the Editor of Law Journal: 

Sir: Can you give me the names 
of the Law Schools in New Jersey 
where situated and terms? 

B. O. P. 

[The following are the Schools, 
etc., and we presume the terms 
(cost) are this year as last, viz. : 

Camden — South Jersey Law 
School. Annual fee, $100; Matric- 
ulation, $10; Degree, $15. 

Jersey City—John Marshall Col- 
lege of Law. Annual fee, $210; 
Matriculation, $10; Degree, $15. 

Newark—The Mercer Beasley 
School of Law. Annual fee, $205 ; 
Matriculation, $10; Degree, $15. 

New Jersey Law School. An- 
nual fee, $208; Matriculation, $12; 
Degree, $15. Eprror]. 





ESSEX COUNTY BAR 
ASSOCIATION 


This Association met on May 25. 
Advisability of a Public Defender, 
rather than specially assigned coun- 
sel, to represent defendants in hom- 
icide cases was under consideration 
as a possible means of saving tax- 
payers thousands of dollars yearly 
Attention was called to the feasibil- 
ity of a Public Defender and to ex- 
penditure of $28,000 by Essex 
County last year for specially as- 
signed counsel in homicide cases, in 
a report by a Committee on Crim- 
inal Court Procedure. 

But the chief interest seemed to 
be in the opening of the new head- 
quarters the previous evening on the 
third fidor of the National Newark 


and Essex building, Broad street. 
More than 100 lawyers inspected 
the quarters which comprise a re- 
ception room, library, dictating 
rooms and reading rooms, covering 
about 3,000 square feet of floor 
space. 





USEFUL LEGAL ARTICLES 


The following articles from our 
recent exchanges will be found to 
be valuable : 

“The Length of Judicial Opin- 
ions,” in the Nebraska Law Bulletin 
for May. 

“The Doctrine of the Amend- 
ability of the United States Consti- 
tution,” in Indiana Law Journal for 
May. 

“The Judge’s Charge to the Jury 
in Criminal Cases,” in The Canadi- 
an Bar Review for April. 

“The New York Arbitration 
Law,” in Columbia Law Review for 
April. 

“Liability in Conduct of Receiv- 
erships,” in University of Pennsyl- 
vania Law Review for May. 

“Tax Administraton in New Jer- 
sey,” in The Tax Magazine (Chi- 
cago), for May. 

“When is a Corporation Insol- 
vent?” in Michigan Law Review 
for May. 





COURT OF ERRORS PROCEDURE 


Chief Justice Gummere, on May 
25th, filed the following ““Memoran- 
dum” with the Clerk of the Court: 

“For the information of mem- 
bers of the Bar, as well as parties 
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to litigation before the Court of Er- 
rors and Appeals, it is deemed ad- 
visable to state the exact method of 
procedure adopted for expediting 
the disposition of cases. There has 
been no change whatever in the 
constitutionally established method 
of hearing arguments and the final 
disposition of cases by the whole 
Court. 

“Nor has there been any change 
in the distribution among all the 
members of the Court of cases sub- 
mitted on brief. Each member of 
the Court continues to give a care- 
ful personal study to every case and 
the decisions are reached in several 
conferences of the full Court, after 
which the final vote is taken in open 
Court on the last day of each term. 

“The Court has long felt the need 
of expediting litigation and, in re- 
sponse to the urgent requests of the 
Bar, has given serious thought to 
developing a plan under which it 
would be humanly possible to give 
mature study to the rapidly increas- 
ing list of cases. It was determined 
that the most feasible arrangement 
would be to have each case given 
thorough preliminary consideration 
by specially designated members of 
the Court, who make an indepen- 
dent examination of the law, in ad- 
dition to an intensive examination 
of the briefs of counsel and the 
printed state of the case. 

“To give practical effect to this 
idea the Court has been divided into 
three groups, each of which takes 
one-third of the cases. Nothing that 
these groups do is final. They 
simply meet together in conference 
for a complete detailed study and 
discussion of the cases assigned to 
them. 

_ “When the work of these prelim- 
inary conferences has been complet- 
ed, memoranda of the findings of 
each group are prepared and circu- 
lated among the entire membership 
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of the Court. The net result is that 
each member of the Court when he 
takes up a given case for study, has 
the benefit of the views of the spe- 
cial group, as well as the record and 
briefs of counsel. He then reaches 
his judgment in the matter. 

“All cases are then taken up in 
general conference of the full Court, 
where, after a comprehensive dis- 
cussion, the ultimate decision is 
reached and the writing of opinions 
is assigned. The opinions are cir- 
culated to the entire membership of 
the Court for further examination 
and discussion, if necessary, before 
the final vote is taken.” 





BOOK NOTICE 


GOVERNMENT BY JupicraRy. By 
Louis B. Boudin. New York: 


William Godwin, Inc., 1932. 2 
Pp. 583 and 579. Price 


vols. 
$10. 


This is a critical history of the 
United States Supreme Court, con- 
cerning especially its power to de- 
clare the Acts of Congress or State 
Legislatures unconstitutional. It is, 
as the cover suggests, “a most un- 
usual piece of scholarship.” To any- 
one interested in the subject, wheth- 
er agreeing or not with the author’s 
conclusions, the reading of these 
two volumes will be found both in- 
strutcive and fascinating. There are 
about 60 Chapters in all, and each 
one, as arule, refers to a differ- 
ent subject. This JouRNAL has not 
found itself quite in accord with all 
conclusions of the author, but we 
have been impressed by the thor- 
oughness with which each great case 
is handled and the immense amount 
of searching and analysis connect- 
ed with the publication of a work 
that is certain to be widely read 
both by the higher Court Judges 
and by thoughtful, elderly lawyers. 
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OBITUARIES 


Mr. FrReperIcK W. Hope 


Mr. Frederick Wall Hope, prom- 
inent lawyer of Red Bank, N. J., 
died at his home there, 62 Branch 
Avenue, on May 22, 1932. He was 
the son of Washington Lafayette 
and Helen (Cobb) Hope, and was 
born near Nannet, Rockland coun- 
ty, N. Y., January 17, 1853. His 
parents, who were originally farm- 
ers, resided at different portions of 
that State, including New York 
City, until 1865, when they went to 
Shrewsbury, N. J 

Mr. Allen received an education 
in both public and private schools, 
and was graduated from Shrews- 
bury Institute in 1870. For several 
years he was engaged in the real 
estate and fire insurance business at 
Elizabeth; studied law there under 
Hon. Patrick H. Gilhooley and un- 
der Hon. John S. Applegate at Red 
Bank, and was admitted to the New 
Jersey Bar as attorney at the No- 
vember Term, 1882, and as counsel- 
or four years later. He was also 
a Special Master in Chancery and 
Supreme Court Commissioner ; al- 
so was admitted to the United 
States Courts. He began to practice 
with Senator Applegate at Red 
Bank, and in January, 1884, they 
went into partnership, the firm be- 
ing Applegate & Hope, which con- 
tinued many years and gained a 
high reputation. Thereafter Mr. 
Hope practiced alone. He was a 
Director in. many corporate enter- 
prises and Counsel for large corpo- 
rations. He was one of the organ- 


izers and First Lieutenant of Sec- 
ond Troop of Cavalry, National 
Guard of New Jersey and Secre- 
tary of the Cavalry Veterans’ As- 
sociation, and an expert horseman 
and pistol shooter. He belonged to the 
Monmouth County Bar Associa- 
tion, the Monmouth County His- 
torical Society, and of many other 
organizations. He married, Octo- 
ber 17, 1888, Harriet N., daugh- 
ter of Rev. Thomas Scott and Ag- 
nes H. (Bradner) Hope, who sur- 
vives him. 


Mr. James E. MITCHELL 


Mr. James E. Mitchell, member 
of the Trenton Bar, died on May 
20th from acute toxemia. He was 
forty years of age, and was ad- 
mitted to the New Jersey Bar as 
attorney at the November Term, 
1915, and as counselor at the June 
Term, 1922. He was formerly a 
law partner of Judge A. Dayton Ol- 
iphant. Although he never sought 
elective office he was active as a 
Republican in State and local poli- 
tics. Mayor Frederick W. Donnel- 
ly appointed Mr. Mitchell a mem- 
ber of the Trenton Board of Edu- 
cation in 1920, an office he held un- 
til his death. He was also an In- 
heritance Tax Commissioner. 

Enlisting as a private in the Ord- 
nance Division of the New Jersey 
National Guard in 1917, Mr. Mitch- 
ell reached the rank of Colonel 
about a year ago, serving as Judge 
Advocate of the Forty-fourth Di- 
vision. He was a Captain in the 
Regular Army during the World 
War. 











